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37121/ ORDER

This appeal by the assessee is directed against the order of Commissioner of
Income Tax (Appeals)-33, Mumbai ( in short ‘the CIT(A)’) dated 01/02/2019 for the

assessment year 2011-12.

2.  The brief facts of the case as emanating from records are: The assessee is a
civil contractor. The assessee field its return of income for the impugned assessment
year on 29/09/2011 declaring total income of Rs.19,38,660/-. The return of the

assessee was processed under section 143(1) of the Income Tax Act, 1961 (in short
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‘the Act’). The case of assessee was selected for scrutiny and statutory notice under
section 143(2) of the Act was served on the assessee on 11/08/2012. The Assessing
Officer received information from DGIT(Inv.), Mumbai that the assessee has obtained
accommodation entries amounting to Rs.16,05,493/- from M/s. Karan Enterprises.
To verify genuineness of purchases the Assessing Officer issued notice under section
133(6) of the Act to the aforementioned dealer. The notice was returned back
unserved with postal remarks ‘Left’. The assessee was asked to furnish relevant
documents to prove genuineness of purchases and the supplier of goods. The
assessee could neither produce the supplier nor the assessee could furnish relevant
documents viz. Purchase orders, delivery challans, transport bills, etc. to substantiate
genuineness of purchases. The Assessing Officer made addition of entire bogus
purchases. Aggrieved by the assessment order dated 26/03/2014, the assessee filed
appeal before the CIT(A). The CIT(A) after considering the facts of the case
concluded that since the assessee had done work in respect of Government
contracts, the materials must have been utilized. The assessee must have procured
material from somewhere else and obtained bills from the hawala dealer. The CIT(A)
restricted the disallowance in respect of bogus purchases to 30%. Still aggrieved, the
assessee is in second appeal before the Tribunal assailing the addition sustained by

CIT(A).

3. Shri Jitendra Singh, appearing on behalf of the assessee submitted that the
assessee is a Government contractor. The work carried out by the assessee has not
been disputed by the Department. Without material the assessee could not have
performed the contract job. The estimated addition made by CIT(A) is very much on
the higher side. The net profit declared by the assessee during the financial year
2010-11 is 4.37%. Therefore, the addition may be restricted to net profit declared by

the assessee.

4. Shri Ajay Pratap Singh, representing the Department vehemently defended

the impugned order and prayed for dismissing the appeal of assessee. The Id.
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Departmental Representative submitted that the assessee has obtained bogus
purchase bills from suspicious dealer identified by the Sales Tax Department,
Government of Maharashtra. During the assessment proceedings and even before
the CIT(A) the assessee could neither produce documents to prove genuineness of
the purchases made nor the assessee could produce supplier of goods. Even no

confirmation from supplier was field by the assessee.

5. Both sides heard, orders of authorities below examined. Undisputedly, the
income declared by the assessee from contract work has not been disputed by the
Revenue. The assessee is a work contractor. Without material the assessee could
not have completed the contract job. Ostensibly, the assessee has procured the
material for performing contract job either from grey market or any other sources.
Thereafter, the assessee obtained bogus purchases bills from hawala operator. The
Hon’ble Jurisdictional High Court in the case of PCIT vs. Paramshakhti Distributors
Pvt. Ltd. in Income Tax Appeal No.413 of 2017 decided on 15/07/2019 has
upheld the proposition that it is only the profit element embedded in the bogus
purchases that has to be brought to tax. Estimation of disallowance at 30% by the
CIT(A) is very much on the higher side. Considering entirety of facts, estimation of
GP @12% of bogus purchases would meet the ends of justice. | hold and direct

accordingly.
6. In the result, appeal by assessee is partly allowed.

Order pronounced in the open Court on Monday, the 11th day of January,

2021.

Sd/-
(VIKAS AWASTHY)
TR TSTI/JUDICIAL MEMBER

HS/ Mumbai, fealieh/Dated: 11/01/2021
Vm, Sr. PS(0/S)
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